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Statenent _of the Case

This is a civil penalty proceeding initiated by the peti-
ti oner against the respondent pursuant to section 110(a) of the
Federal M ne Safety and Health Act of 1977, 30 U S.C § 820(a),
seeking a civil penalty assessnent in the anount of $54, for an
all eged violation of mandatory safety standard 30 C. F. R
§ 77.807-3. The respondent filed a tinely answer denying the
al l eged violation, and a hearing was held in Indiana,

Pennsyl vani a. The parties filed posthearing briefs, and | have
considered their arguments in the course of ny adjudication of
this matter.

| ssues
The issues presented are (1) whether the respondent is an

i ndependent contractor and the proper party responsible for the
alleged violation; (2) the appropriate civil penalty that should
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be assessed agai nst the respondent for the alleged violation
based upon the criteria found in section 110(i) of the Act; and
(3). whether the violation was "significant and substantial."
Addi tional issues raised by the parties are identified and

di scussed in the course of this decision.

Applicable Statutory and Reaul atorv Provisions

1. The Federal Mne Safety and Health Act of 1977,
Pub. L. 95-164, 30 U S.C. § 801 et sed.

2. Sections 110(a) and (i) of the 1977 Act, 30 u.s.c.
§ 820(a) and (d).

_ 3. MsHA's | ndependent Contractor regulations, Part 45,
Title 30, Code of Federal Regulations

4. Commission Rules, 20 CF.R § 2700.1 et segq.
Petitioner's unopposed oral notion nade at the hearing to
amend its pleadings to reflect an alleged violation of nandatory
safetg standard 30 CF.R § 77.807-3, rather than 30 C. F.R
§ 77.807-2, was granted (Tr. 10).

Stipul ati ons

The parties stipulated to the following (Tr. 10-13):

1. Atrue and correct copy of the contested
citation was properly served on the respondent by a
duly authorized representative of the Secretary of
Labor, and the citation and term nation may be admtted
for the purpose of establishing their issuance, and not
fﬁr the truthful ness of the statenents asserted
t her ei n.

2. For the purposes of the size of the respon-
dent's business, the parties agree that the respondent
conpany does not have any annual coal production.

3. The respondent's history of prior violations
consists of "zero violations" during the 24-nonth
period preceding the issuance of the contested
citation.

_ 4. Acivil penalty assessnent for the alleged
violation, if established, will not adversely affect
the respondent's ability to continue in business.

5. At the time of the alleged violation, the

respondent was under contract with the Beth Energy
M nes Incorporated to haul coal fromits Canbria Coal
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Preparation Plant to sites designated by Beth Energy
M nes | ncor por at ed.

6. The respondent subcontracted with one James R
Krumenaker, an independent trucker, to haul coal
pursuant to its contract with Beth Energy M nes
I ncorporated, in accordance with a notor vehicle
Ieﬁshng gggeenent' which is included as respondent's
exhibit R-2.

7. The respondent registered with the Beth Energy
Mnes Incorporated, the production operator, the infor-
mation required by MSHA regulation 30 CF. R § 45.4.

8. The coal beinP haul ed by trucker Janmes R
Krunenaker was being placed into the stream of
Interstate Commerce, and it was being hauled fromthe
Canbria Mne to the Pennsylvania Electric (Penel ec)
Power Plant at Homer G ty, Pennsylvani a.

9. The parties further stipulated to the adm ssi-
?H}it%gff exhibits P-1 and P-2, and R-|I through R4
r. :

Di scussi on

The undisputed and stipulated facts establish that on or
about January 4, 1989, MSHA I nspector Nevin J. Davis went to the
Canbria Coal Preparation Plant mne site owned and operated by
Beth Energy M nes Incorporated in response to information which
he had received that the mne fan and power were out of conm s-
si on because sonething had cone in contact wth an overhead high-
voltage powerline. After arriving at the site, the inspector
found that a coal haul age truck being operated by M. Janes
Krunmenaker, whose truck was |eased to the respondent, had cone in
contact with the power wire. M. Krunenaker had raised the bed
of his truck to get rid 'of sonme snow and ice while he was parked
under the power wire waiting for the truck to be |oaded with
coal. Although the truck was damaged when the bed contacted the
wire, M. Krunenaker junped fromthe truck after it contacted the
wire and he was not injured. Since there were no injuries, the
inckgﬁzt was not a "reportable accident" and it was not reported
to .

The facts further show that at the time of the incident, the
respondent had a contract with Beth Energy Mnes to haul coal
fromthe Canbria Preparation Plant to various |ocations desig-
nated by Beth Energy Mnes. M. Krumenaker's |oad was schedul ed
to be delivered to the Pennsylvania Electric (Penelec) Power
Plant at Homer City, Pennsylvania. The respondent, owned no
trucks of its own, but had | ease agreenments with several inde-
pendent coal haulers, including M. Krunenaker, to haul coal for
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Bet h Energy fromthe Canbria Preparation Plant to custoners

desi gnated by Beth Energy. After conpleting his inquiry of the
i ncident, |nspector Davis issued section 104(a) "s&s™ CGtation
No. 2889508, to the respondent citing an alleged violation of
mandatory safety standard 77.807-2. As noted earlier, the cita-
tion was anmended to charge an al l eged violation of section
77.807-3. The cited condition or practices states as foll ows:

A coal truck being operated by an independent
contractor for Bulk Transportation Services, Inc.,
(PUC # A101351CCMC154209) cane into direct contact with
an over head energi zed high voltage transm ssion |ine
(46KV) in and around the immedi ate area of the Penel ec
Substation. This truck was stopped directly under this
hi gh vol tage transm ssion cable when the truck bed was
i nadvertently raised in the upwards position for the
pur pose of renmoving snow and ice fromthe inside of the
truck bed and cane directly into contact with the high
voltage transmission cable. No injuries occurred at
this tine, however, several of the truck tires were
destroyed.

MSHA's Testinony and Evi dence

MBHA Inspector Nevin J. Davis confirnmed that he issued the
citation in question, and he explained that he was infornmed that
the mne fan and power were out of conm ssion because sonethi ng
had come in contact with a high-voltage power|ine and shorted out
the power. M. Davis stated that he determ ned that a haul age
truck operated by Janes Krunenaker cane into contact with the
powerline after M. Krunenaker raised the truck bed to get rid of
some snow and ice while parked under the powerline.

M. Davis stated that the truck was on the property to pick
uE and haul coal fromthe mne to another site. He confirned
that he cited the respondent with the violation because it was
the only independent contractor who was on the |ist maintained by
the mne operator Beth Energy M ning Cbnpanﬁ pursuant to
30 CF.R § 45.4., M. Davis explained further that the truck had
a decal on it identifying the respondent as the truck operator
and he assunmed that the driver, M. Krunmenaker, was enpl oyed by
the respondent. He confirmed that M. Krumenaker was not” Iisted
as an i ndependent contractor perform ng services at the m ne.

M. Davis stated that he nade a gravity finding of "highly
likely,” and considered the violation to be S&S, because he
believed that the driver could have suffered fatal injuries by
the truck comng in contact with the high-voltage line. He
stated that the contact blew out eight of the truck's tires and
that the driver was very upset.
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M. Davis stated that he based his | ow negligence finding on
the fact that the driver may not have been aware of the fact that
he had stopped his truck under the high-voltage line. He stated
that the incident occurred at 4:45 a.m and that the visibility
was poor. M. Davis confirmed that the high-voltage |ine was
| ocated at an appropriate height above the truck, and that the
heiggt gnd | ocation of the line did not violate any MSHA
st andar d.

M. Davis stated that the truck driver told himthat he had
rai sed the truck bed to renove snow and ice before |oading the
truck. M. Davis confirmed that the respondent had a contract
with Beth Energy to haul coal and that it made no difference to
hi m whet her or not the respondent had asub-contract with anyone
else. He also confirned that the driver inforned himthat he had
no haul age contract with Beth Energy (Tr. 20-28).

On_cross-examnation, M. Davis confirmed that although
M. Krunenaker did not indicate that he was an enpl oyee of the
respondent, he assuned that he was because of the respondent's
sign on the truck. M. Davis stated that he is authorized to
issue a citation to an independent contractor for a violation
even though the contractor nmay not be designated as an independ-
ent contractor on the mne operator's records.

M. Davis confirnmed that the violation was abated by David
CGoul d, Beth Energy's plant foreman, and that M. Gould instructed
M. Krumenaker to be aware of the high-voltage line. . Davis
further confirnmed that if the powerline was not |ocated at the
proper height, he would have issued a citation to Beth Energy.

M. Davis stated that the State of Pennsylvania PUC nunber
must be displayed when the coal haulage truck is hauling coal
He confirned that he served the citation on the respondent
because he determ ned that the truck driver was hauling coal off
the m ne property which was owned and operated by Beth Energy
(Tr. 29-33). He confirmed that even if M. Krunenaker were not
an enpl oyee of the respondent, it would have made no difference
to him because he relied on the fact that M. Krunenaker was
haul i ng ceal for the respondent (Tr. 34).

M. Davis confirmed that the driver was parked in his enpty
truck while waiting to load and raised his truck bed to free it
of ice and snow which may have presented a tipping hazard and did
not realize that he was under the overhead powerline, Since the
driver junped out of the vehicle when it contacted the wire, he
was not injured, and the incident was not considered to be a
reportabl e accident (Tr. 40). He confirned that he spoke with
the driver who informed himthat he did not know that the wres
were overhead (Tr. 41).
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M. Davis stated that the sign on the truck was a wooden
board which were standard on all of the respondent's trucks, and
since it contained the respondent's nane, he assuned that the
truck belonged to the respondent. He did not ask the driver
whet her he worked for the respondent, and sinply assunmed that he
did because of the sign (Tr. 43). If the driver had told him
that he was an independent contractor, he woul d "probably" have
Issued a citation to himand a citation to Beth Energy for not

kistiQ% the driver on its records as an independent contractor
Tr. 43).

M. Davis confirmed that Beth Energy did not have a sign
warni ng drivers about |ow overhead clearances. He did not cite
Beth Energy because it was difficult for Beth Ener?y to control a
driver's raising of his bed, and Beth Energy usually instructed
peopl e "about raising beds and stuff |ike that" (Tr. 44). He
confirmed that the location of the power wire net MSHA's m ni num
over head cl earance distance requirenents under section 77.807-2.
He described the truck as a regular triaxle coal haul age truck
with a "telescopic" boomjack tor raising the bed (Tr. 46-47).

_ M. Davis confirmed that he spoke with the respondent after
ISSUIng the citation and explained what he had done, and that the
respondent took the position that it was not responsible for the
violation. M. Davis then suggested that the respondent seek a
conference Wwth MSHA's district manager, but it did not prevai

on its position that the citation should not have been served on
the respondent (Tr. 51).

M. Davis identified exhibits R3 and R4, as copies of two
prior citations he issued on January 29, 1987, to Beth Energy at
the Canbria Preparation Plant for violations of section
77.1710(d) and 77.1608(0? when he observed that a truck driver
was not wearing a suitable hard hat while at the dunping silo,
and that the driver was exposed to a hazard while in an area
where coal dunping operations were taking place. He confirmed
that the citations were subsequently nodified after Beth Energy
protested during an MSHA conference, and the nodifications
reflect that they were reissued to Bulk. M. Davis confirned
t hat Bul k was subsequently absol ved of any responsibility for the
citations, but he could not recall who they were reissued to (Tr.
53). Respondent's counsel explained that after convincing NMSHA
during a conference that the cited conditions were caused by
anot her independent contractor MSHA advised Bul k that they would
be reissued to that contractor and they are not included as part
of Bulk's violation history (Tr. 54-55). Inspector Davis con-
firmed that this was the case, and he indicated that the cita-
tions were issued by MSHA "orally" to the other unidentified
I ndependent contractor (Tr. 56-57).

In response to a bench question as to the distinctions
bet ween the prior enforcement actions where MSHA absol ved the
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respondent fromany responsibility for the two prior violations,
and the instant case, M. Davis responded "the only way | can
answer that is that at that tinme that was MSHA policy, | guess.

It was taken out of ng hands and turned over to mny supervisor and
he handl ed it® (Tr. 58). A copy of the MSHA district manager's
comrents concerning the conference held with the respondent
gogferning the contested citation states as follows (exhibit

_ The_followjng citation was conferenced and the
information provided by the operator did not justify
any change. M. Merlo stated that he has over 70

i ndependent drivers who haul under his PUC nunber and
contract with Beth Energy Mnes, Inc. He also inforned
ne that he pays the drivers for what they haul, how
ever, in his opinion theg are not his enployees and if
the citation wuld have been issued to one of his
people there would be no problem At this point in the
conference M. Merlo produced a contract that is held
bet ween his conpany and all independent drivers which
hol ds all drivers responsible for fines and penalties
arising out of the use of their equipment. A review of
the contract between M. Merlo and his independent
drivers and a discussion with Beth Energy Mnes Inc.
reveal ed that the Independent Contractor Register _
required under Part 45.4 is on file with the production
OEerator listing Bulk Transportation Services, Inc., as
t he ﬁgntractor. Therefore the citation stands as

i ssued.

| nspector Davis confirned that he has never cited a con-
struction subcontractor, and that pursuant to MSHA policy, if
there are contractors and subcontractors present "I woul d think
we cite the contractor™ (Tr. 68).

Respondent's_Testinony and Evi dence

Charles J. Merlo, Jr. confirned that he is the owner and
resident of the respondent conpany. He stated that including
hi msel f, the conpany has a total of three enployees, and he
identified the other two enployees as a dispatcher and a book-
keeper. He further confirmed that the conpany owns no trucks and
has no truck drivers on its payroll.

M. Merlo stated that the conpany has been granted authority
by the Pennsylvania Public Wilities Conm ssion to haul coal
wthin a 45-mle radius, and in certain designated counties. He
stated that he acts as a broker to haul coal for the Beth Energy
M ning Conpany, a subsidiary of the Bethlehem Steel Corporation
and he identified a copy of a contract that he has with Beth
Energy (exhibit R-1). He confirned that he uses the services of
i ndependent haul age truck owner/operators or other trucking
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conpanies to haul the coal for Beth Energy, and that these indi-
vidual s are subcontractors authorized by the contract.

M. Merlo explained the procedure followed by his subcon-
tractors to haul the coal fromthe Beth Energﬁ plant, and he
confirmed that the trucking conpanies or truck owners call his
dlsPatcher to ascertain the available coal which needs to be
haul ed and these subcontractors are free to accept or reject any
particular coal hauling job.

M. Mrlo stated that he does not control the work of the
subcontractor coal haulers, does not supply themwi th any work
rules, and is not responsible for their hazard training. He
believed that the hazard training for the haulage drivers is
provi ded by Beth Energy at the mne site.

M. Merlo identified exhibit R-2 as a copy of his |easing
contract wwth M. Krunenaker, and he confirnmed that
M. Krumenaker owns his own truck and is responsible for main-
taining it, and for all insurance, social security, and worknen's
conpensation coverage. He confirmed that M. Krumenaker is al so
responsible for the paynment of all fines for traffic and
over-weight violations, and that the expenses incurred in connec-
tion wth the damage to the truck in question were paid by
M. Krumenaker or his insurance carrier.

M. Mrlo stated that M. Krunenaker was conpensated for his
services once a month, and that he paid hima fixed sumfor each
ton of coal he hauled and delivered. The anount of coal haul ed
and delivered by M. Krunenaker was conputed by invoices sub-
mtted to the respondent b% M. Krunenaker, and the coal tonnage
was determ ned by the weight scales at the Pennsylvania Electric
Conpany (Penelec) facility where the coal was delivered.

M. Merlo stated that the only control he exercises over his
subcontractors concerns where the coal is to be picked up and
where it is to be delivered. He explained that the subcontractor
haul age truck owner/operator will call the respondent's dis-
patcher to ascertain where to pick up and deliver a particular
amount of coal, and that the truckers then pick up and deliver
the coal and bill the respondent for paynent based on the coal
t onnage wei ghed at Penelec when it is delivered.

M. Mrlo stated that he has no enployees l[ocated at the
Beth Energy nine site, and he believed that there was nothing he
coul d have done to prevent the incident in question. He con-
firmed that Beth Energy has notified himby letter in the past
about haul age truck drivers speeding or not wearing hard hats,
and that he has sinply passed this information on to the truck
drivers concer ned.

779




M. Merlo stated that his conpany does not perform any
regul ar services at the mine site, and does not performthe
actual coal hauling services. This is done by contract with the
subcontractor coal haulers. Respondent's counsel stated that
M. Merlo is a trucking broker who makes sure that "coal gets
noved to point A or B and arranges for people to do it“N%nF IS
not involved in the selling of the coal (Tr. 79). M. reo
confirmed that he has had the contract wth Beth Energy si nce
1985 or 1986, has no supervisors at the mne site, and perforns
no construction work there. The trucks are |oaded at the mne
site for transportation fromthe nine, and they do not haul coa
to the mine. He confirmed that sone of the owner/operator truck
contractors which he uses also work for other trucking carriers,
and that some of these truckers have refused to haul coal for him
when they can do better with other carriers, and that there is
constant change, and truckers "come and go" (Tr. 85).

M. Merlo confirmed that he does not provide his truckin?
contractors wth any safety rules because they are contractually
responsible for these matters. He has no training responsibili-
ties for the drivers and believes that they are hazard trained at
the mine site (Tr. 86). M. Krunenaker has never been enpl oyed
by him and he exercises no dav-to-day control over him other
than to tell himwhere the coal is to-be picked up and delivered,
and to make sure that he is insured (Tr. 90). He confirned that
the citation was abated by Beth Ener%y b% instructing

M. Krumenaker. He also confirned that he has never been pre-
viously cited by MSHA for any violations other than the prior two
citations issued by M. Davis which were subsequently found not
to be his responsibility (Tr. 92).

M. Merlo identified copies of the two prior citations

i ssued by Inspector Davis to a truck driver enployed by th
Shaf f er ¥ruckpng Conpany, one of his subcontrggtoys. fr - "Rerl o

stated that the citations were issued when the driver was
observed on his truck bed at a dunping Point on the mne site

wi thout wearing a hard-hat. He state hat the citations were
initially served on Beth Energy, but were subsequently nodified
at a conference to show the respondent as the responsible party.
M. Merlo stated that when he protested this to MSHA, the cita-
tions were again nodified and served on Shaffer Trucki ng Conpany.
M. Merlo confirnmed that this was done orally, and he believed

that Shaffer Trucking paid the civil RFnaIt¥ assessnents attri-
buted to its enployee truck driver. . Merlo stated that he

sees no distinction between the instant case and the past cita-
tions served on Shaffer Trucking, and he believed that the con-
tested citation in this case shoul d have been served on

M. Krunenaker as the contractor in control of his truck, and the
i ndi vi dual whose actions resulted in the violation (Tr. 93-96).

On cross-examination, M. Mrlo stated that he had no know -
edge that M. Krunenaker had any agreenent with Beth Energy to
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haul coal. He confirmed that Beth EnergY contacts hi m and

i nforms himhow many coal |oads are available, and that it is in
his interest to nake sure that the coal is hauled by the truckers
who may call in for the jobs ﬁTr. 103). The truckers are
required by state law to display his conpany identification
decal s when they are operating on his behalf. The agreenent that
he has with M. Krunenaker is the sanme agreenent that he has with
the 70 to 100 truckers which he uses, nore than half of whom are
owner/operators (Tr. 109). He confirnmed that he |eases

M. Krunenaker and his truck, and he cannot |et anyone el se drive
it6fince M. Krunenaker owns it and controls who drives it (Tr.

116) .

Inspector Davis was recalled b% the court, and he confirmed
that the prior two citations which he issued were issued because
of two violations by one single truck driver in the enploy of
Shaffer Trucking Conmpany. M. Davis stated that he initially
served the violation on Beth Energy M nes because it had soneone
at the coal silo area in question supervising the |oading and
shoul d have observed the violations (Tr. 128-130). He believed
that Shaffer Trucking had its own MSHA | D nunber, and was . readily
identifiable, but that M. Krumenaker in this case did not have
any nunber identifying himas an independent contractor, and he
had no know edge that M. Krunmenaker was in fact an independent
contractor (Tr. 132). \Wen asked whether it nade any sense from
an enforcenent point of viewnot to cite M. Krunenaker sinply
because he had no assigned |ID nunber of record, M. Davis
responded "with independent contractors, its tough. That's why
we try to get back to that 45.4 to try and hold 1t for sone
reasonabl e justification or responsibility by that history" (Tr.
133). He confirmed that MSHA's regul ati on does not say anything
about subcontractors (Tr. 134). Respondent's counsel confirnmed
that when the two prior citations were transferred from Beth
Energy to the respondent, the respondent did not have an MSHA | D
nunber, but subsequently obtained one (Tr. 139).

Petitioner's Araunents

MSHA asserts that Bul k was an independent contractor for
Beth Energy, was registered as such by Beth Energy in accordance
with 30 CF.R § 45.4, and was also identified as an independent
contractor in the agreement it had with Beth Energy. MSHA points
out that Bulk was performng a service at Beth Energy's mne in
that it was the contractor who picked up and delivered coal to
Beth Energy's custoners, it was the exclusive carrier for coa
delivered to the Penel ec power station, and it haul ed coal for
Beth Energy at least 4 or 5 days a week. Under these circum
stances, MSHA concludes that in order to be consistent with the
expansi ve definition of "operator" found in the Act, and as noted
by the Commission in Qis Fl evator company, 11 FMSHRC 1896,
1901-1902 (CQctober 1989), bulk nmust be considered an operator
under the Act.
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MBHA argues that Bul k used subcontractor truck drivers who
operated under its PUC authority to haul the coal from Beth
Energy, and that these drivers, who typically varied fromweek to
week,” provided "a constant flow of truck drivers in and out
working for Bulk." The |ease agreement between Bulk and its
subcontractors provided for periodic vehicle inspections by Bulk,
and the agreenent between Beth Energy and Bul k provided that Bulk
woul d "also inspect each nmotor vehicle after loading in order to
assure the safe novenent of the |oad and vehicle in conpliance
with any law, regulations or requirement relating to the trans-
portation perfornmed under this Agreement.™ | n addition, NMSHA
points out that it was Beth Energx's Bract|ce to send a letter to
Bul k detailing any problens that had been noted with Bul k
drivers, so that Bulk could notify the drivers themselves. NSHA
concludes that contrary to Bulk's position, it is clear that it
had the power to exercise control over its subcontractor drivers,
and indeed exercised such control.

Wth regard to the prior citations issued by MSHA in 1987,
which were initially issued to Beth Energy, and subsequent|y
i ssued to Bulk, and then vacated and nodified to cite Bulk's
subcontractor, MSHA cites several estoppel decisions and takes
the position that its prior actions in this regard does not estop
it fromciting Bulk for the violation in this case. NMSHA con-
cludes that who it may or may not have previously cited is not
di spositive of the issue presented in this case, which is whether
or not MSHA correctly cited Bulk. MSHA takes the position that
it has retained wi de enforcenent discretion with regard to its
ability to cite either the production operator, the independent
contractor, or both, and that unless it has abused its discre-
tion, its decision on whomto cite should stand. Consolidation
Coal company, 11. FMSHRC 1439, 1443 (August 1989) (citing Brock V.
ggégfdral Bluffs Shale QG| co., 796 F.2d4 533, 538 (D.C. Or

- MBHA maintains that it has not abused its discretion by
citing Bulk for the violation. |In support of this conclusion
MSHA asserts that Bulk is responsible for supplying truck drivers
who are willing to ﬁle up and deliver coal, and that the drivers
are not paid by Beth Energy, do not report for work to Beth
Energy, and cannot be hired or fired by Beth Energy. NBHA points
out %hat because of the constant flux of drivers in and out, only
Bul k woul d have records of who picked up coal on any given day.
Further, Bulk has, in the past, instructed its drivers to wear
hard hats, at Beth Energy's request, and that Bul k can choose to
hire or not to hire any driver that applies for work. Under
these circunstances, MSHA concludes that Bul k clearly exercises
authority over these drivers in a way that Beth Energy cannot,
and that Bulk's attenpt to disregard its responsibilities under
the Act nmerely because its truck drivers are contractors and not
Its enpl oyees cannot stand.
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MBHA argues that Bulk is fquiIIin? an integral role in the
m ne extraction process and cannot insulate itself fromits
responsibilities created fromthis role by contractual agreenent
with Beth Energy. In view of the-fact that Bul k has reserved for
itself the power to inspect'the trucks and has the ability to
informall truck drivers of any information it feels is pertinent
to the job, MsHA concl udes that hol ding Bul k responsible for the
actions of the truck drivers is logical. MSHA believes that
between Beth Energy and Bulk, Bulk is the entity nost able to
exercise control over the drivers, and that between Bul k and the
drivers, Bulk has the continuing association with the mne, and
the opportunity to be aware of the specific problens that may
exi st there. Accordingly, wmsHAconcludes that its policy
decision to hold Bulk liable for the cited violation is based on
sound reasoning and does not constitute an abuse of its

di scretion.

Wth regard to the alleged violation of 30 C F. R
§ 77.807-3, MSHA takes the position that the truck which was
operated by Bulk's contractor, Mr. Krumenaker, was a piece of
equi pnent that was being operated on the surface of the mne, and
that M. Krunenaker was required to pass under the energized
hi gh-voltage line in order to pick up and deliver the coal. MsSHA
points out that since M. Krunenaker had raised his truck bed,
the cl earance between the truck and the overhead powerline was
| ess than that required by the standard. Further, since
M. Krumenaker's raised truck bed contacted the energized power-
wire, MSHA concludes that Bulk failed to take any precautions to

deal with or prevent accidents of this kind, and violated the
cited standard.

Wth regard to the inspector's "significant and substantial"”
violation finding, MSHA asserts that the inspector's uncontra-
dicted testinony establishes that the violation was significant
and substantial and that it is the type of violation which pre-
sents a high possibilitY for a fatal "accident. Contact with an
energi zed powerline could result in the electrocution of anyone
operating or standing near the piece of equipnent that nmakes
contact 1f that person should touch the truck and the ground at
the same tine. Although the incident in question did not result
inany injury to the driver, the tires were blown out on the
truck, indicating the seriousness of the hazard. Ctin
Secretary v. Cement Division, National Gypsum Co., 3 FMSHRC 822,
825 (April 1981), MSHA concludes that the "significant and sub-
stantial" violation test established by that case has been net,
and that the inspector's finding should be affirned.

Respondent's Arqunents

The facts show that Bul k had an agreement with Beth Energy
to arrange for transportation of coal from Beth Energy's Canbria
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Mne to the Pennsylvania Electric Power Plant, as well as to

ot her sites designated by Beth Energy. Bul k asserts that it is a
broker of coal transportation services and as such cannot be
deemed an "operator" under the Act and liable for civil penal-
ties. In support of its argument, Bulk points out that 1t dis-
charges its contractual obligation to Beth Energy by engagi ng
subcontractor carriers and independent owner/drivers to transport
the coal which is | oaded by Beth Energy personnel at the m ne.
Bul k further points out that other than the owner of the conpany,
it only enploys a dispatcher to find drivers to haul the avail-
able-coal for each day, and a bookkeeper to arrange for paynent
of the amounts invoiced by the subcontractors and to insure
proper paynent from Beth Energy. Bulk maintains that it does not
operate any portion of the mne, perfornms no construction work,
and does not supervise any enployees at the site. Since its
subcontractor truckers are | oaded by Beth Energy, and the drivers
do not normally get out of their trucks when picking up coa

until inmrediately before they reach the highway to cover their
loads with a tarp, Bulk asserts that there are no activities for
it to supervise or oversee at the site which could arguably make
it a production operator.

COncedin% the fact that the definition of "operator" was
expanded by the 1977 M ne Act to include independent contractors
Perforning services or construction at a mne site, Bulk nonethe-
ess argues that the expanded definition is not so widely encom
passing and cannot be read to include any person or entity which
may have any connection, contractual or otherwi se, with a mne
owner, particularly when such a person or entity does not main-
tain a presence on the mne site. Bulk concludes that such a
construction of the statute woul d cause any.entity With a con-

tract to performany service with a mne owner, ether or not it
related to the extraction process or mne construction, subject
to civil penalties. Bulk further concludes that it is apparent

fromthe legislative history of the Act that only independent
contractors actually performng services at the mne site, such
as construction or extraction related work, are to be included as
"operators" W th the sane statutory conpliance obligations as

m ne owners or mne production operators.

Bul k maintains that its relationship with its independent
owner/drivers and other trucking conpanies is a bona fide
arms-length contractual relationship which is custonmary in the
transportation business and one which was not intended to avoid
liability under the Act. Bulk asserts that its subcontractor
truckers are not its enpl oyees or agents, and since they are
ei ther "persons" or "firms" that "contract to perform services at
a mine" and actually work at the mne site to pick up coal and

haul it to its destination, they, and not Bulk, are the independ-
ent contractors under the Act's regulations.
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Bul k points out that the owner/drivers own and maintain
their own vehicles and are generally engaged in occupations and
provi de services apart fromtheir work with Bul k i nasnmuch as they
regularly refuse to take |oads offered because of nore lucrative
work they have been given. There-is a witten contract which
details the rights the parties have with respect to each ot her
(Tr. 87). There is no contractual requirenent that the subcon-
tractors nust accept every load offered. There is also no train-
ing provided by Bul k because the subcontractors are already
"permtted" operators. The carrier subcontractors are not paid
by the hour, the nile, by salary, or in any other manner, except
by the actual tonnage hauled and only on a nonthly basis after
submtting invoices. The subcontractors, such as M. Krunenaker,
pay their own fines and all costs and expenses incident to the
operation of their vehicles. Under all of these circunstances,
Bul k concludes that it is not the independent contractor perform

ing services at the mne site and is not subject to civil penal-
ties under the Act.

Assumi ng arauendo that it is subject to the jurisdiction of
the Act as an "operator, * Bulk submts that MSHA abused.its
di scretion by citing it for the violation incurred by its inde-
pendent subcontractor Janes Krunenaker, the owner and operator of
the truck which contacted the over powerline in question, because
the Act requires that the proper party "operator" responsible for
the violation be held liable. Bulk maintains that the proper
party “operator" is-Mr. Krunenaker.

I n support of its conclusion that M. Krunenaker is the
proper party to be charged with the violation, Bulk asserts that
there is no dispute that the acts of M. Krunenaker were the
cause of the issuance of the citation to Bulk. Bulk relies on
the testinony of Inspector Davis who confirmed that the citation
was issued because M. Krumenaker's truck came in contact wth
the high-voltage line, and he assumed that M. Krunenaker was
enpl oyed by Bulk. Bulk points out that |Inspector Davis admtted
that he did not question M. Krunmenaker to determ ne whether the
truck was in fact was owned by Bul k or whether M. Krunenaker was
an enpl oyee of Bulk. Bulk also points out that the inspector
cited Bul k because it was |listed on Beth Energy's register as an
I ndependent contractor pursuant to MSHA's requirenents in
30 CF.R § 45.4, and M. Krunenaker was not.

Bul k asserts that there is no evidence that it had any
presence on the mne site at the tine of the violation, that it
did not contribute to the conditions which caused the violation
by M. Krunmenaker, and that it could not have anticipated or
prevented the violation. Bulk cites the testinmony of M. Merlo
that there was nothing Bul k coul d have done to either prevent or
mnimze the chances of M. Krunenaker raising his truck bed at
5:00 a.m, while waiting in line for coal and com ng in contact
with the high voltage wire. Under these circunstances, Bulk
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concl udes that MSHA abused its discretion by citing Bulk instead
of M. Krunenaker, the "operator" with direct control over the

Eazarg, and the operator who is in the best position to abate the
azard.

Gting Phillips Uranium Cornoration, 4 FMSHRC 549 (Apri
1982), Affinitv Mnins company, 2 | BVMA 57, 80 |I.D. 229 (1973),
dd Ben Coal Co., 1 FMBHRC 1480 (Cctober 1979), and _
Power _company, 6 FMSHRC 1886 (August 1984), Bul k asserts that in
this case M5SHA has reverted to its previously discredited policy
of citing, for mnistrative conveni ence purposes, an entity
(Bul k) merely in contractual privity wth the person causing a
violation rather than the actual violator (M. Krunenaker) in a
situation where the cited party (Bulk) did not contribute or have
control over the circunstances of the violation. Recognizing the
fact that MSHA has retained wi de enforcenment discretion in choos-
ing which of two or nore operators it will cite for a violation,
Bul k nonet hel ess believes that this discretion is not unlimted
and must be exercised rationally and consistently with the intent
and purposes of the Act. Although it is clear that Bulk did not
own the truck or enploy the driver, it was cited sinply because
the inspector assuned that the driver was an enployee of Bul k and
operated a truck owned by Bul k and because Bulk was listed on the
mne operator's registry as an independent contractor. Under
these circumstances, Bul k concludes that MSHA ignored both the
status of the violating Farty and the circunstances of the viola-
tion and cited Bulk purely for adm nistrative conveni ence because
it was listed as an independent contractor

Bul k argues further that MSHA abused its enforcenent discre-
tion by failing to consistently enforce the Act and regul ati ons
inasnmuch as it has in the past vacated citations issued to Bul k
inits capacity as a coal carrier broker when it was found that
Bul k' s independent subcontractors actually caused the violations.
| n sugﬁort of this argunment Bulk relies on the record in this
case which establishes that in 1987, two separate citations were
originally issued to Beth Ener?y by MSHA for violations concern-
ing a driver enployed by one of Bul k's subcontractors, Shaffer
Trucking. Beth Energy, at an MSHA manager's conference, con-
vinced the district nmanager that Bulk, as the party with whomit
contracted for the coal haul age service, was the proper party
agai nst whom the citations should issue. The citations were
modi fied and issued to Bulk. Bulk then contested the issuance of
the nodified citations at a district manager's conference and
clainmed that the citations should issue to Bul k's independent
subcontractor, Shaffer Trucking, because it enployed the driver
and owned the truck involved in the violations, and not Bul k.

The district manager, then called M. Merlo and informed himthat
the citations would be vacated as to Bulk. The citation were
later issued to Shaffer Trucking. [Inspector Davis, who issued
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the violations in 1987, confirmed that the two citations pre-

viously issued to Bul k were vacated and nodified to charge Bulk's
subcontractor with the violations.

In this case, after receiving the citation issued by |nspec-
tor Davis, Bulk again requested a conference with MSHA and rai sed
the identical defense it raised in connection wth the other
citations issued in 1987. However, contrary to the district
manager's decision in 1987, MSHA refused to either vacate the
citation issued to Bulk, or to reissue it to M. Krunenaker. The
di strict manager relied on the fact that Bulk was |listed as the
I ndependent contractor on a register naintained by Beth Energy
pursuant to 30 CF. R § 45.4. Bulk maintains that the 1987
citations are identical in ternms of who the responsible party for
the violations should be. Wen asked to distinguish the facts
presented in this case and MSHA's prior actions in vacating the
citations issued to Bulk and reissuing themto its subcontrac-
tors, Inspector Davis could not distinguish these actions except
that there may have been a "mistake" in the handling of the 1987
citations: or MsHA's policy may have changed; or the MSHA super-
visor just "handled it." Bulk takes the position that none of
these reasons justify the disparate and inconsistent handling of
the contested citation in this case.

Bul k argues that MsHA properly vacated the 1987 citations
because the purposes of the Act are best effectuated by “citing
the party with imedi ate control over the working conditions."
Bul k bel 1 eves that MSHA has shown no connection between the acts
of its subcontractor, M. Krunmenaker, except to say that Bulk is
the entity listed on Beth Energy's independent contractor regis-
ter. Bulk submts that MSHA's refusal to vacate the violation is
unsupportable and is a blatant reversal of its prior decisions
concerning the citation of Bulk when its acts do not contribute
to the violations of another operator. Bulk concludes that the
purposes of the Act are not furthered by inconsistent and
unpr edi ct abl e MSHA enf orcenent deci sions such as those made in
connection with violations found to have been caused by Bul k's
i ndependent subcontractors. For these reasons, even if Bulk is
found to be an operator subject to civil penalty assessnments, it
believes that the citation 1ssued in this case shoul d be vacated
and that MSHA shoul d be conpelled to act consistent with its
prior decisions concerning violations by Bulk's subcontractors.

Bul k acknow edges that owners or production operators of a
mne can be held strictly liable for the violations of their
i ndependent contractors. However, Bulk asserts that there is no
basi s under the Act to hold it vicariousl¥ | i abl e for any inde-
pendent acts of its subcontractors, and that MSHA is erroneously
attenpting to hold Bulk to the same strict liability standards
I nposed by the Act upon "owners" of a mne or "production oper-
ators." Bulk points out that it is undisputed that it is not a
production operator or owner of a nine, and does not operate any
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portion of a mne or supervise any personnel at any mne site.
Therefore, Bulk concludes that the basis of its alleged strict
liability cannot then be because it is a production operator or
owner inasnuch as it does not control or own the Beth Energy

m ne.

Bul k asserts that MSHA apParentI bel i eves that Bulk, by
virtue of its subcontractor relationship with a person or entity
performng services at a mine, is strictly liable for its sub-
contractors' violations even if it did not contribute to the
occurrence of the violation. In support of this conclusion, Bulk
points out that it was cited because it was |isted as the con-
tractor on Beth Enez?y's register, and that during the hearing
MSHA's counsel stated that any person with a contract with the
production operator and who is registered as a contractor pur-
suant to MsSHA's regulations is strictly liable for its subcon-
tractor's violations. Bulk concludes that MSHA's position is not
supported by the Act or the controlling regulations and cases.

Assum ng that MSHA may Iegally equate Bulk with a production
operator and hold it strictly liable for its subcontractors
violations, Bulk naintains that MSHA has clearly abused its

di scretion when it issued the citation contrary to the provisions
of MsHA's CGeneral Enforcenent Policy for |ndependent Contractors
contained in its Program Policy Manual (exhibit E to Bulk's
posthearing brief).

Bul k asserts that MsHA's enforcenent policy guidelines do
not support citing only bulk and not its subcontractor,
M. Krunenaker, if Bulk's liability is the.same as that of the
"production operator."” Consequently, since it is not a produc-
tion owner, Bulk concludes that it cannot be held strictly liable
for its subcontractor's violations. FEven if it were held to such
a standard, Bulk further concludes that citing Bulk is not
supported by MSHA's own policy concerning independent contrac-
tors, and that M. Krumenaker shoul d have been cited because:

1. There was no. testinmony fromeither the
Secretary or Bulk remotely indicating that Bulk in any
manner contributed to M. Krumenaker's viol ation when
he raised his truck bed and inadvertently made contact
with the high voltage wires.

2. Bulk did not contribute to the continued
exi stence, if any, of the violation

3. No Bul k enpl oyees were subject to the hazard

and only the subcontractor hinself was in immediate
danger.
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4, There was no testinony indicating that Bulk
had any control over the condition that needed abate-
ment: nanely, that the subcontractor in the future
exercise nore caution and care while driving his truck
near simlar hazards.

Wth regard to the renovable sticker reciting Bulk's public
authority nunbers, which was on M. Krumenaker's truck, Bulk
asserts that it is regulated by the Pennsylvania Public Uility
Conmi ssion (PVC) and 1s only authorized to haul coal in certain
defined areas, and its independent contractors nust operate
within Bulk's PUC authority and display on the truck Bulk's PUC
nunbers so that PUC may enforce its territorial authorizations.
Bul k points out that when the truckers are not hauling under its
PUC authority, the stickers are renoved, and the fact that they
i ndi cate that independent contractors may be hauling under Bulk's
PUC authority does not nmean that the contractors hold thensel ves
out as Bul k's enpl oyees or agents or that they shoul d be viewed
in any other way than as independent contractors operating as
required by Pennsylvania | aw under the proper carrier's
authority.

Finally, Bulk argues that there is'no evidence that its
negligence 1n any way contributed to M. Krumenaker's viol ation.
Bul k concedes that it cannot conpletely shield itself from statu-
tory liability by using independent contractors, and if it uses
subcontractors that it knows or should know have a Froclivity to
violate safety rules'or operate their trucks illegally or in an
unsafe condition, it may contribute to a violation and properly
be held accountable. However, in this case, Bulk maintains that
it was not negligent in subcontracting coal |oads to
M. Krumenaker, and that the Act does not require it to per-
sonal ly supervise its independent contractors to such an extent
that it insures that the isolated incident such as the one
involving M. Krunmenaker does not occur. Bulk concludes that any
negl i gence concerning the violation should exclusively be attri-
butable to M. Krunenaker.

ndi | Lusi

The Jurisdictional 1ssue

Bul k takes the position that it is not an “operator" under
the Act, has no enEonees ﬁresent at the mne site, and is sinply
a coal haul age broker who has a customary and nornal bona fide
arms-length contractual relationship with its independent
owner/drivers and ot her trucking conpani es whose services it
utilizes to fulfill its obligation to haul coal pursuant to an
agreement with the production m ne operator. HA takes the
position that Bul k was an independent contractor for the mne
operator and was identified as such pursuant to MSHA's i ndepend-
ent contractor regulations, as well as in its agreenment with the
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mne operator. NMSHA further points out that Bul k was perforning
a service at the mne in that it was the exclusive contractor who
pi cked up and delivered the coal to at |east one of the mne
operator's customers, and al so picked up and delivered coal to

ot her customers.

Section 4 of the Act provides as follows: wgach coal or
other mne, the products of which enter commerce, or the opera-
tions or products of which affect commerce, and each operator of
such mne, and every miner in such mne shall be subject to the
provisions of this Act.®

~ The legislative history of the Act clearl& cont enpl ates t hat
jurisdictional doubts be resolved in favor of ne Act jurisdic-
tion. The report of the Senate Committee on Human Resources
states:

The Committee notes that there may be a need to resolve
jurisdictional conflicts, but it is the Coomittee's
Intention that what is considered to be a mne and to
be regulated under this Act be given the broadest
possible interpretation, and it is the intent of this
Comm ttee that doubts be resolved in favor of inclusion
of a facility within the coverage of the Act.

S, Rep. 95-181, 95th Cong., 1st Sess. NhY 16, 1977) at 14:
Lesislative H storv of the Mne safety and Health Act, mmttee
Print at 602 (hereinafter cited as Leg. H st.).

Section 3(d) of the Act defines "operator" as "any owner,
| essee, or other person who operates, controls, or supervisors a
coal or other mne or _anv _independent contractor nerformng
services or construcfion at such mine.™ (Enphasis added).

MSHA's | ndependent Contractor regulations, which provide
certain requirenents and procedures for contractors to obtain
MSHA identification nunbers, Part 45, Title 30, Code of Federal
Regul ations, section 45.1 et _seq., defines an "independent con-
tractor" as follows at section 4%.2(0): "' | ndependent Contrac-
tor' means any person, partnership, corporation, subsidiary of a
corporation, firm association or other organization that con-
tracts to perform services or construction at a mne: * * xw

The addition of the phrase ®any i ndependent contractor
performng services or construction at such mine" as part of the
1977 amendnents to the Coal Act was intended "to settle any
uncertainty that arose under the Coal Act, i.e., whether certain
contractors are 'operators’ within the nmeaning of the Act," and
"to clearly reflect Congress' desire to subject contractors to
direct enforcenent of the Act.» Od Ben Coal Co., 1 FMSHRC 1480,
1481, 1486 (Cctober 1979). Accord. Phillips Uranium Corn.,

4 FMSHRC 549, 552 (April 1982).
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The legislative history of the Mne Act clearly shows t hat
the goal of Congress, in expanding the definition of "operator"
to include "independent contractors," was to broaden the enforce-
ment power of the Secretary so as-to reach not only owners and
| essees but a wide range of independent contractors as well. In
explaining this anmendment, the key Senate report on the bil
enacted into the Mne Act referred not_onlg to those independent
contractors involved in mne construction but also to those
"engaged i N the extraction process.® S. Rep. No. 181, 95th
Cong., 1st Sess. 14 (1977), reprinted in Senate Subcommittee on
Labor of the Commttee on Human Resources, 95th Cong., 2nd Sess.,
Legislative Hi storv of the Federal Mne Safetv and Health Act of
1977 at 602 (1978) ("Legis. Hist."). Simlarly, the Conference
Report referred to independent contractors "“performing services
or construction" and "who may have continuing presence at the
mne." S. Conf. Rep. No. 461, 95th Cong. 1st Sess. 37 (1977),
reprinted in Lesis. Hst., 1315.

The thrust of Bulk's jurisdictional argunment is its asser-
tion that it is not a mne production operator or owner, has no
enpl oyees at the mne site, perforns no construction work at the
mne site, and is engaged in no activities at the mne site
requiring any supervision on its part. Bulk maintains that the
only independent contractor "operators" performng services at
the mne site are its trucking subcontractors and owner drivers,
and not Bulk, and that Bulk is sinply a transportati on "broker"
who nerely brokers coal hauling jobs to these "independent con-
tractor" entities. In support of these conclusions, Bulk's focus
is on whether or not there is an enployer/enpl oyee rel ati onship
bet ween Bul k and the independent contractor and subcontractor
truckers whose services it uses to haul coal, and whether or not
Bul k exercises any supervision or other control over these inde-
pendent coal haulers. Bulk concludes that no such rel ationship

exists, and that it is not an independent contractor perforn ng
services at the mne.

In Ois Flevator company, (Qis I), 11 FMSHRC 1896 (Cctober
leg9), and Qis Flevator Coppanv, (Qis Il1), 11 FMSHRC 1918
(October 1989), the Conm ssion affirmed the decisions of Judge
Fauver and Judge Maurer holding that an el evator service conpany
that inspected, serviced, and fmaintained a mne elevator under a
contract wth the mne operator was an independent contractor
"operator” subject to the Act and to MSHA's enforcenment jurisdic-
tion. The Comm ssion affirned the Judges' findings that Qis had
a continuing, regular, and substantial presence at the mne site
perform ng services on an el evator which was a key facility and
essential ingredient involved in the coal extraction process. In
making its determination, the Commi ssion relied on the expanded
definrtion of "operator"” found in the Act, and exam ned the
I ndependent contractor's proximty to the extraction process and
the extent of its presence at the mne to determ ne whether the
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I ndependent contractor was an operator under the Act. This same
analysis is relevant and appropriate in this case.

The evidence in this case establishes that Bulk is a
Del awar e Corporation engaged in the business of providing coal
transportation services to Bethl ehem Steel corporation's Beth
Energy Division. Bulk has stipulated that at the time of the
alleged violation, it had a contract with Beth Ener?y to haul
coal fromits Canbria Slope Preparation Plant to sites designated
b% Bet h Energ%,.and that the coal hauled by M. Krunmenaker on
that day was being placed into the streamof interstate conmerce.
Bul k al so stipulated that it was registered as an independent
contractor of Beth Energy pursuant to MSHA's regulations found in
Part 45, Title 30, Code of Federal Regul ations, and pursuant to
Bul ks contract wth Beth Energy, Bulk was at all tines consid-
ered an independent contractor and not the agent or representa-
tiyf of Beth Energy (Contract, Article VI, Section 7.1, Exhibit
R-1).

Bul k' s contract with Beth Energy commenced on Cctober 1,
1986, and will termnate on Decenmber 31, 1991, unless further
extended for an additional 3 years, at the option of Beth Energy.
Pursuant to two additional agreenents noted in the contract under
“Scope of Work, » Bul k was designated to pick up, deliver, and
unload all of the coal fromBeth Energy to Penelec. ne agree-
nment provides for deliveries of approxinately 30,000 tons gf raw
coal nonthly to Penelec, and the second agreenent provides for
deliveries of approximtely 20,000 tons of clean coal nonthly to
Penelec. Bulk was obligated to deliver and unl oad any additi onal
i ncreased quantities of coal in accordance with delivery
schedul es established by Beth Energy.

Although it is true that Bul k does not own any of the coal
haul age trucks, and that the drivers are not enployed by BulKk,
the fact renains that Bul k provides and perforns services for the
mne operator Beth Energy at the mne, albeit through the use of
subcontractor and owner/operator truck drivers. Under the terns
of the contract, Bulk was obligated to pick up the coal at the
mne site and have it delivered and unl oaded at the custoner
destinations designated by Beth Energy. The coal is |oaded by
Beth Energy's mners. Al though Bul k chose to use subcontractors
to transport and deliver the coal, with Beth Energy's blessings
Bul k was nonethel ess legally obligated for the per¥ornance of "the
services called for under the contract. Beth Energy had no
direct dealing with the subcontractors, and it |ooked to Bulk to
provide its coal transportation needs. Gven the |arge vol unes
of coal required to be transported by Bulk, and the fact that
Bul k had the exclusive right to transport all of Beth Energy's
coal to Penelec, | conclude and find that bul k was perfornin? an
essential service for Beth Energy which was closely related to
the mne extraction process and was indeed an essenti al
ingredient of that process. Beth Energy is obviously in the
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busi ness-of marketing its coal, and wthout the neans for trans-
porting it to its customers through the services provided by
Bulk, 1t would not remain in business very |ong.

As noted earlier, Bulk's contract to provide transportation
services for Beth Energy's coal was for a 5-year period, subject
to renewal at Beth Energy's option. The confract included two
agreenents for the transportation of coal on a regular nonthly
basis. Al though the subcontractors used by Bul k had the option
of accepting or declining to nake thensel ves available to Bulk to
transport Beth Energy's coal, any subcontractors utilized by Bulk
to provide the services to Beth Energy, were |egally operating
under Bulk's state public utility approval. Bulk's”owner Charles
Merlo testified that he had "a constant flow of truck drivers"
working for Bulk when it provided its transportation services to
Beth Energy (Tr. 85), and | find no evidence that Bulk's services
to Beth Energy were ever interrupted by Bulk's inability to
retain subcontractor or owner/operated trucks to transport and
deliver coal. M. Merlo confirmed that coal is hauled fromthe
mne on an average of 4 to 5 days a week, and that there are
occasions when it is hauled 6 days a week (Tr. 107). Under al
of these circunstances, | conclude and find that Bul k had a
continuous presence at the Beth Energy M ne.

In view of the foregoing findings and conc| usions, | con-
clude and find that at all tinmes relevant to this proceeding,
Bul k was an independent contractor subject to the Act and to
MSHA's enforcement jurisdiction, and Bulk's argunments to the
contrary are rejected.

Fact of Violation

Bulk is charged with a violation of mandatory safety stan-
dard 30 CF.R § 77.807-3, which states as foll ows:

Wien any part of any equi pnment operated on the surface
of any coal mne is required to pass under or by any
ener gi zed hi gh-vol tage powerline and the clearance

bet ween such equi prent and powerline is |less than that
specified in section 77.807-2 for boonms and masts, such
powerlines shall be deenergized or other precautions
shall be taken. (Enphasis added).

MBHA takes the position that the truck operated by

M. Krunenaker was a piece of equipnment that was being operated
on the surface of the mine, and that M. Krunenaker was required
to pass under the energized high-voltage line in order to pick up
and deliver the coal. MSHA points out that since M. Krunenaker
had raised his truck bed, the clearance between the truck and the
overhead powerline at that point in tine was less than that
required by the standard. Further, since M. Krumenaker's raised
truck bed contacted the energized powerwire, MSHA concl udes that
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Bulk failed to take any precautions to deal with or prevent
accidents of this kind.

Al t hough the inspector found that the high-voltage line in
question was |ocated at an appropriate hei ght above the truck,
and that the height and | ocation of the line did not violate any
mandatory standard, the fact remains that By raising his truck
bed while parked directly below the |ine, . Krumenaker caused
t he cl earance between the raised boomor nmast of his truck and
the line to be less than that stated in section 77.807-2. In
such a situation, the standard required that the |ine be
deenergi zed or other precautions taken to avoid contact with the
line. Since this was obvious%y not done, | conclude and find
that a violation of section 77.807-3, has been established.

Estoppel | ssue

Bul k takes the position that MsHA's inconsistent and
unpredi ct abl e enforcenent decisions with respect to the prior
vacation of two citations issued to Bulk in 1987, and its subse-
quent refusal to vacate the citation issued in this case,
justifies the dismissal of this action. As correctly stated by

HA, the argument advanced by Bulk is essentially one of
equi tabl e estoppel. |In Secretary of Labor v. Xing Knob Coal
Company, Inc., 3 FMSHRC 1417, 1422 (June 1981), tﬁe Comm ssi on
rejected the doctrine of equitable estopEeI,.but vi ewed t he
erroneous action of the Secretary (mstaken interpretation of the
| aw | eading to prior non-enforcenpn;? as a factor which may be
considered in mtigation of any civi Penalty assessnent.  The
Conmi ssion stated In relevant part as follows at 1421-1422:

{Tlhis restrai ned approach is buttressed by the con-

si deration that approving an estoppel defense would be
inconsistent with the liability wthout fault structure
of the 1977 Mne Act. See El Paso Rock Quarries. Inc.
3 FMBHRC 35, 38-39 .(1981). Such a defense is really a
claimthat although a violation occurred, the operator
was not to blane for it.

Furthernore, under the 1977 Mne Act, an equitable
consi deration, such as the confusion engendered by
conflicting MSHA pronouncenents, can be approprlatelﬁ
wei ghed in determning the appropriate penalty (as the
judge did here).

See also: Mdwest Mnerals Coal Company, Inc., 3 FMSHRC
1417 (January 1981); Mssouri Gavel Co., 3 FMSHRC 1465 (June
1981); Servtex Materials Comnapy 5 FMSHRC 1359 (July 1983). In
Emery M nins Corporation v. Secretary of Labor, 3 MSHC 1585, the
Court of Appeals for the Tenth Grcuit, 1n affirmng the
Commission's decision at 5 FMSHRC 1400 (August 1983), stated as
follows at 3 MSHC 1588:
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As this court has observed, ®courts invoke the
doctrine of estoppel against the government with great
reluctance" . . . . Application of the doctrine is
|ust|f|ed only where "it does not interfere with under-

yi ng governnent policies or unduly undermne the

correct enforcement of a particular |aw or regulation”
Equi tabl e estoppel ®may not be used to con-

&l& a clear Congressional mandate," . . . as

Hndoubtedly woul d be the case were we to apply it

ere ceen

Thi s case presents a rather unique factual situation in that
the production nmne operator, Beth Energy, had a contract with
its I ndependent contractor Bul k which required Bulk to transport
clean and raw coal fromthe Beth Energy mne site. Beth Energy
paid Bulk for this service. Since Bulk did not own or operate
any trucks, and with the approval of Beth Energy, Bulk utilized
the services of subcontractor trucking conpanies or independent
truck owner/operators such as M. Krunmenaker to performits
contractual coal transportation obligations to Beth Energy. pylk
paid its subcontractors for their services. In this scenario,
there are conceivably three separate entities who nmay be con-
si dered cuIPabIe "operators" subject to the Act, and accountable
for the violation in question, nanely, Beth Energy, Bulk, and
M. Krumenaker. The issue as framed by Bul k i s whether or not
MSHA's decision to proceed only against Bulk for the alleged
violation, rather than against the production operator, or Bulk's
subcontractor driver/owner Krunenaker, was nmmde for reasons
consistent with the purposes of the 1977 M ne Act.

In Phillips Uranium Cornoration, 4 FMSHRC 549 (April 1982),
the Commssion reiterated that the 1 nclusion of independent
contractors as "operators" subject to the Act clearly reflected
Congress' desire to subject contractors to direct enforcenent of
the Act, and that MsHA's independent contractor regulations
reflect that the interest of mner safety and health will be best
served by placing responsibility for conpliance on each independ-
ent contractor.

There is no evidence that M. Krunenaker or ang of the other
uni dentified subcontractors who may have been used by Bulk to
transport coal fromthe Beth Energy mne site had MSHA i ndepend-
ent contractor |ID nunbers. The only entity identified and

regi stered as an independent contractor pursuant to MSHA's regu-
lations at 30 CF. R § 45.4, was Bul k. | find no evidentiary
support for Bulk's conclusion that the 70 to 100 subcontract or
truck operators used by Bulk to performits contract obligations
with Beth Energy are in fact independent contractors pursuant to
the Act and MSHA's regul ations. Al though one may or may not
assune that they are, absent any facts or evidence as to the
extent of their presence at the mne site, and absent any further
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information with respect to the factors that one nust consider to
meke such a determnation, | cannot conclude that each and every
subcontractor conceivably used by Bulk to transport coal on any
given day is an independent contractor subject to the Act.

The | ease agreenent between Bul k and M. Krunenaker was for
1 year, and it provides for the |ease of M. Krumenaker's truck
bK Bulk for the "transportation of property." Under the terns of
the | ease, Bulk and M. Krumenaker had an independent contractor
relationship which was not intended to create an employee-
enpl oyer relationship. |n short, M. Krumenaker was an i ndepend-
ent contractor leasing his truck, and hinself as the driver, to
Bulk. M. Krunenaker had no contract with Beth Energy to perform
any services at the mne. As a matter of fact, his |ease agree-
ment with Bul k does not nention the haul age of coal or any
particular comodity, and Bulk was free to contract wth anyone
of its choosing to transport any "property,” including the
services of M. Krunenaker and his truck under their |ease agree-
ment. The respondent's owner, M. Mrlo, confirmed that his
| ease agreement with M. Krunenaker is typical of |eases that he
has with 70 to 100 trucking concerns, npore than half of whom are
owner/ operators.

Wth regard to M. Krunmenaker, aside fromthe fact that he
was at the mne site to ﬁICk up a |oad of coal on the day his
truck contacted the overhead power wire, there is no evidence to
establish the frequency or extent of his presence at the mne
site, or the frequency of his exposure to potential mne hazards.
Al t hough the | ease agreenent between Bulk and M. Krunenaker was
for 1 year, and it was executed on Novernber 3, 1988, 2-nonths
prior to the issuance of the violation on January 4, 1988, there
IS no evidence or testinony as to how often bulk utilized the
service of M. Krumenaker to haul coal fromthe Beth Energy site,
or how often M. Krunenaker may have been there prior to the
incident in question. The evidence establishes that there was a
constant change of subcontractors, that they "come and go," and
that the variety of subcontractors used by Bulk to performits
contract with Beth Energy often worked for other truck carriers,
and they had the option of working or not working for Bulk. en
they did work for Bulk, the services they provided were to sul'l
and not to Beth Energy. Under all of these circunstances
al though the record may support a reasonabl e conclusion that
M. Krunmenaker was a subcontractor or independent contractor
performng work for Bulk on the day he contacted the overhead
power' line, I cannot conclude that it establishes that he was
subject to the Act as an independent contractor perform ng
services for Beth Energy, or that he was otherwise within the
reach of MsHA's enforcenment jurisdiction.

_ The record reflects that MSHA's decision to vacate the prior
citations issued to Bulk was nmade orally, and there is no docu-
mentation detailing MSHA's rationale in taking this action.
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Al t hough the respondent's assunption that the vacation of the
citations was based on MsHA's finding that Bulk did not cause the
violations may be reasonable, the fact remains that shortly after
the citations were vacated, Bulk applied for and received its own
i ndependent contractor |D number r. 140). Wen Inspector Davis
issued the citation and cited Bulk in the instant case, he did so
because Bul k was the only readily identifiable contractor with an
assigned MSHA | D number of record, and he assumed from Bul k' s
decal on the truck operated by M. Krunenaker, that he was an
empl oyee of Bulk. MsHA's subSequent refusal to vacate the cita-
tion was based on the fact that Bulk was registered as the inde-
pendent contractor of Beth Energy (exhibit F-3).

Bul k' s assertion that it exercised no _control over its
subcontractor drivers is not well taken. The record in this case
reflects that the decision to hire or not hire any subcont r act or
truck driver was within the sole discretion of Bulk, and that
Bulk paid the drivers for their services. Further, as pointed
out by MSHA, the | ease agreenent between Bulk and its subcontrac-
tors provided for periodic inspections by Bul k of the subcontrac-
tors vehicles, and the agreenent between Beth Energy and Bul k
provi ded for Bulk's inspection of each'vehicle after |oading at
the mne site in order to assure safe novenent of the |oad and
vehicle. Notwithstanding M. Merlo's testinony that Beth Energy
has never required Bul k to have anyone present at the mne site,
since the trucks were | oaded at the site, Bulk was obligated
under its contract to inspect the trucks after Ioadin? I n order

r

to assure that any coal |oads are transported safely fromthe
site.

M. Merlo confirmed that Beth Energy has had occasion to
bring to Bulk's attention the fact that a contract driver nay be
speeding or not wearing his hard hat, and that this woul d be done
by "a letter outlining the way we want our truckers to conduct
txenselves" (Tr. 91). Bulk in turn would communi cate Beth
Energy's safety concerns to the drivers by including any such
letters in the drivers pay vouchers. M. Mrlo further” confirmed
that he could refuse to use the services of any truckers who nay
have bad traffic records, and that he would not hire any truckers
who may be cited by MSHA for safety violations (Tr. 103). Under
all of these circunstances, | conclude and find that Bulk did in
fact exercise/control over its subcontractor drivers, and that it
may be held accountable and |iable for violations of MsHA's
standards, on an equal footing with the production m ne operator
and any ot her independent contractor or subcontractor found
subject to the Act.

The question of whether to cite the m ne operator or an
I ndependent contractor for a violation of a mandatory safety or
health standard is within MsHA's enforcenent discretion, and
unl ess MSHA abuses its discretion, its decision should be
affirmed. As the Comm ssion note in Consolidation Coal Company,
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11 FVBHRC 1439, 1443, (August 1989), and the cases cited therein
"rclourt precedent makes clear that the Secretary has retained

w de enforcenment discretion and that courts have traditionally
not interfered with the exercise of that discretion.”

It is true that the circunstances concerning MSHA's deci Sion
to vacate the citations issued to Bulk in 1987, and to serve them

on one of Bulk's subcontractors, were no different than th
ci rcunst ances under which the contested citation was |ssueg to

Bulk in this case. It is also true that MsHA's refusal to vacate
the citation was contrary and inconsistent with its prior vaca-
tion of the citations. However, | cannot conclude that MSHA

acted arbitrarily and capriciously by refusing to vacate the
contested citation. The oral decision by an MSHA supervisor to
vacate the prior citations 2-years prior to the issuance of the
contested citation in this case did not estop |Inspector Davis
fromissuing the citation and citing Bul k on January 4, 1989, on
the basis of the information then available to him  gince the
evi dence does not establish that M. Krunenaker was in fact an

i ndependent contractor subject to MSHA's enforcenment jurisdic-
tion, and since the inspector determned that Beth Energy did not
violate the cited standard, | concl]ude and find that cjting Bulk
for the violation in question in this case was reasonabl e and
proper, and Bulk's arguments to the contrary are rejected.

Significant and Substantial Viol ations

A "significant and substantial" violation is described in
section 104(d)§|) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other mne safety or health hazard."

30 CF.R §814(d)(l). A violation is properly designated sig-

nificant and substantial wif, based upon the particular facts
surrounding the violation there exists a reasonable |ikelihood

that the hazard contributed to will result in an injury or ill-
ness of a reasonably serious nature." Cenment Division, Nationa
Gvpsum Co., 3 FMBHRC 822, 825 (April 198I).

_In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Conmi ssion explained Its interpretation of the term"significant

and substantial” as foll ows:

In order to establish that a violation of a man-
~datory safety standard is significant and substanti al
~under National cypsum the Secretary of Labor nust

prove: (1) the underlying violation of a mandatory
safety standard; (2) a discrete safety hazard--that is,
a measure of danger to safetr-contrlbuted to by the
violation; (3) a reasonable likelihood that the hazard
contributed to will result in an injury, and (4) a
reasonabl e |ikelihood that the injury in question wll
be of a reasonably serious nature.
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In United States Steel Mnins Comnanv, lnc., 7 FMBHRC 1125,
1129, the Comm ssion stated further as foll ows:

W have explained further that the third el ement
of the Mathies fornula "requires that the Secretary
establish a reasonable |ikelihood that the hazard
contributed to will result in an event in which there
is an injury." US Steel Mnins Co, 6 FMSHRC 1834,
1836 (August 1984). W have enphasized that, in
accordance with the |anguage of section 104(d)(l), it
is the contribution of a violation to the cause and
effect of a hazard that nust be significant and sub-
stantial . US Steel Mnina Comany, lnc., 6 FMSHRC
1866, 1868 (August 1984;; '

Inc., 6 FMBHRC 1573, 1574-75 (July 1984).

The question of whether any Barticular violation is sig-

ni ficant and substantial nust be based on the particular facts

surrounding the violation, including the nature of the mne

i nvol ved, Secretary of labor v. Texassulf. lnc., 10 FMSHRC 498
April 1988); Youshioshenv & Chio Coal Conpanv, 9 FMSHRC 2007
Decenmber 1987).

Al though M. Krunenaker was not injured when his raised
truck bed contacted the energized high-voltage |line, the contact
with the 46,000 volt line caused eight of the tires on his truck
to "blow out" (Tr. 27). Inspector Davis believed that in the
event M. Krunenaker had grounded hinself by touching the truck
or ground at the tine contact was nade with the power line, it
woul d have been reasonably |ikely that he would have suffered
fatal injuries (Tr. 26). | believe that M. Krumenaker was
fortunate and Iuckx that he was not seriously injured or fatally
el ectrocuted when his truck cane in contact with the high-voltage
line in question. Under the circunstances, | conclude and find
that the violation was significant and substantial, and the

i nspector's unrebutted and credible finding in this regard IS
AFFI RVED

Size of Business and Fffect of Gvil Penalty Assesspent on the

Based on the stipulations by the parties, | conclude and
find that the respondent is a small independent contractor sub-
ject to the Act, and that the paynent of the civil penalty
assessnent for the violation in question will not adversely
affect its ability to continue in business.

H storv of Prior Violations

The record reflects that the resaondent has no prior history
of assessed violations, and | have taken this into account in
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assessing a civil penalty for the violation which | have affirned
in this case.

Nes| i sence

M. Krunenaker was not called as a witness and he did not
testify in this case. As previousI%_noted, there is no evidence
or testinony as to whether or not this was his first trip to the
m ne, or whether he had been there before and was famliar wth
the site. The inspector's testinony that M. Krunenaker nay not
have known that he was parked under the high-voltage line
suggests that he either did not realize he was parked under the
| ine because it was dark, or because this was his first visit to
the mne site and he was not famliar with the location of the
overhead line. In either case, | do not find it unreasonable to
expect a truck driver to get out of his truck and | ook around for
possi bl e overhead obstructions or other potential hazards before
raising his truck bed to clear it of frozen coal. In the instant
case, | believe that M. Krumenaker was in abetter position than
Bulk to avoid contact with the overhead powerline. o course. if
it could be shown that Bulk was fanmliar with the nine site and
was aware of the potential hazard resulting froma truck with its
rai sed truck bed comng in contact with the overhead |ine, then
Bul k woul d be negligent. However, | find no such evidence in
this case, and | cannot conclude that Bul k coul d have reasonably
anticipated or prevented the violation.

Wth regard to Beth Energﬁ's negligence culpability,
al though the evidence establishes that the height and location of
the high-voltage |line conplied with MSHA's standards, the inspec-
tor confirmed that Beth Energy had posted no warning signs, and
it would appear that the'area was not |ighted so as to enable a
truck driver to see the overhead line when it was dark. Al though
the inspector believed that it was difficult for Beth Energy to
control a driver's raising of his truck bed, and that Beth Energy
"usually" instructed people about raising their truck beds, he
was not certain that this was the case, and there is no evidence
or testinmony to reflect that Beth Energy ever issued any warnings
tolBqu or any of the drivers who cane to its property to pick up
coal .

Assumi ng that Beth Energy installed and naintained the

hi gh-voltage line in question, and given the fact that it had
control of the area where the truckS were expected to travel

while picking up and |oading coal, including the |ocation where
M. Krunmenaker was parked at the tinme his truck contacted the
line, | believe that Beth Energy knew or shoul d have known that a

driver stoned or parked under the high-voltage Iine mght raise
his truck bed and cone in contact with the line. Under the
circunstances, | believe that Beth Energy was obliged to either

i ncrease the height of its line to take into account the extended
hei ght of a raised truck bed, or at |east post a warning sign or
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provi ded over head [i?hting for the line so that a driver is made
aware of the potential hazard.

In view of the foregoing, | conclude and find that the
violation did not result from Bulk's negligence. However, the
fact that it was not negligent does not absolve Bulk fromliabil -
ity and may not serve as a defense to the violation. re-
viously noted, | have found and concluded that as an independent
contractor subject to the Act, Bulk was properly charged with the
violation in question, and the fact that MSHA did not also cite
M. Xrunenaker, the driver, or Beth Energy, the nmine operator
was not arbitrary or capricious, and was w thin MsHA's enforce-
ment discretion.

Gavitv

_ For the reasons stated in ny "s&s" findings, | conclude and
find that the violation in question was serious.

&ood Faith compliance

The inspector confirmed that the violation was abated by
Bet h EnergK's plant foreman by instructing M. Xrumenaker to be
aware of the high-voltage line, and a copy of the citation
reflects that it was terminated on the same norning that it was
I ssued. | conclude and find that the violation was pronptly
abated in good faith.

Cvil Penaltv Assessnent

On the basis of the foregoing findings and concl usi ons, and
taking into account the six statutory civil penalty assessnent
criteria found in section 110(i) of the Act, | conclude and find
that in the absence of any negligence on the respondent's part, a
reduction in the initial proposed civil penalty assessnment of $54

is warranted in this case. Accordingly, | assess a civil penalty
in the amount of $25, against the respondent.
ORDER

The respondent 1S ORDERED to pay a civil penalty assessnent
in the amount of $25, for the violation in question, and paynent
is to be made to the petitioner within thirty (30) days of the
date of this decision and order. Upon receipt of payiment by the
petitioner, this matter is dismssed

&

g5rge K. Koutras
Administrative Law Judge
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